
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1898.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 531 

in the deed out of the proceeds of a sale made by him and a similar statement in 
the copy of the account of sales of the trust, as filed with such answer, are not 
sufficient to overcome the finding of the commissioner, unless it appears that the 
record contains all the evidence before the commissioner. 



Jackson v. Commonwealth. — Decided at Wytheville, June 23, 
1898.— Keith, P : 

1. Criminal Law and Procedure — Indictment for malicious assault — Slating 
weapon unnecessary. In an indictment for malicious assault with intent to kill, it 
is unnecessary to state the weapon with which the assault was made. 

2. Criminai, Law and Procedure — Evidence — Separation of witnesses — Dis- 
cretion of trial court. Trial courts are allowed a discretion in the matter of the 
separation of witnesses. If, in its discretion, the trial court excludes all the wit- 
nesses from the court-room but one, its action in that respect will not be reversed 
unless it appears that the discretion was improperly exercised and that it operated 
to the prejudice of the party complaining of it. 

3. Criminal Law and Procedure — Evidence — Relevancy. On the trial of 
an employee of a water company for malicious assault upon a consumer while 
cutting off his water for failure to pay his water tax, it is improper to allow the 
consumer to testify that the employee who was directed to collect the tax was in- 
debted to him in a larger amount than the tax due by the consumer. The evi- 
dence was irrelevant. 

4. Criminal Law and Procedure — Evidence — Motive. When the motive 
with which an act was done is material, the accused may testify as to what his 
motive was. 

5. Criminal Law and Procedure — Evidence — Examination of witness — Ex- 
ceptions after a question has been answered. After a question has been propounded 
to a witness, and he has been allowed to answer it without objection, it is too late 
to object on the ground that the question was leading. 

6. Criminal Law and Procedure — Allowing prosecuting attorney to retire and 
case to be conducted by private prosecutor. The action of a trial court in permitting 
the prosecuting attorney to retire from a criminal case, and in allowing attorneys 
employed by the private prosecutor to conduct it, and open and close the argu- 
ment before the jury, is not subject to review unless it appears that it was im- 
properly done, and that the accused was prejudiced thereby. 

7. Criminal Law and Procedure — Instructions presenting prisoner's theory of 
case. When evidence has been introduced in a criminal prosecution tending to 
sustain opposing theories as to the motive which induced an assault, and the jury 
has been instructed upon the theory of the Commonwealth, it is error to refuse 
an instruction setting forth the law upon the theory of the prisoner. 

8. Criminal Law and Procedure — Repelling an assault — Party assaulted not 
compelled to retreat. A person assaulted while in the discharge of a lawful act, 
and reasonably apprehending that his assailant will do him bodily harm, has the 
right to repel the assault by all the force he deems necessary, and is not compelled 
to retreat from his assailant, but may in turn become the assailant, inflicting 
bodily wounds, until his person is out of danger. 



